STATE OIF NEW HAMPSHIRE

NEW ITAMPSTIIRE INSURANCE DEPARTMENT

In the Matter of Colonial Green Products Distributors, 1.1.C

Docket: INS No. 21-0050-DJ

COLONIAL’S MOTION FOR RECONSIDERATION

NOW COMES, Colonial Green Products Distributors, LLC (“Colonial™), by and through
its counsel, Bernard & Merrill, PLLC, and requests reconsideration of the October 15, 2021
Insurance Department Order relative to Colonial’s Request for Declaratory Ruling,.

Procedural Backeround

The Insurance Department’s (“Department’™) signed but undated Order’ accurately
reflects the procedural history of this ¢laim except that on November 5, 2020 Colonial did not
begin “NCCI’s dispute resolution process with I'ravelers before the New Hampshire Workers
{sic) Compensation Appeals Board (Board)®.” It was on June 22, 2021, that Colonial requested
to begin NCCT’s Dispute Resolution Process (“Process”) and requested that the Process be held
in abeyance. In addition, Colonial also requested that NCCI provide “all procedural and
discovery rules that govern the Process.” NCCI has yet to respond to that request. NCCI has
also [ailed to provide all communications between NCCI and Cincinnati and Travelers

concerning Colonial’s dispute that was requested on July 22, 2021. There are seemingly no rules

! The cover letter that accompanied the Order was dated October 15, 2021.

2 The citation to the New Hampshire Workers’ Compensation Appeals Board is not to be confused with the Board
established pursuant to RSA 281-A:42-a. The Board the Department cites is established by and therough the NCCI
Basic Manual Dispute Resolution Process and is an administrative board controlled by NCCL.
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that govern the Process concerning discovery, compelling witnesses to attend hearings, public
access 1o hearings, general conduct of the hearing, and standards and burden of proof.

This declaratory ruling was filed with thc Department pursuant to Ins. 209.01. The
definition of declaratory ruling states “"Declaratory ruling” means "declaratory ruling” as
defined in RSA 541-A:1, V.” See, Ins.202.01 (g). While RSA 541-A:1, V states, “Declaratory
ruling" means an agency ruling as to the specific applicability of any statutory provision or of
any rule or order of the agency.” (Emphasis added). Since Ins. 209 Petition for Declaratory
Ruling does not have any rules applicable to the burden of proof it is NCCI and the insurers
burden pursuant to RSA 491:22-a,

RSA 491:22-a, states “...the burden of proofl concerning the coverage shall be upon the
insurer whether he institutes the petition or whether the claimant asserting the coverage institutes
the petition.” The burden of proof is on the insurance carrier to determine “the existence of an

insurance contract or that an cxistent insurance contract covers the particular incident in

question, or both.” Hodge v. Allstate Ins. Co., 130 N.H. 743, 747 (1998). In a declaratory
judgment action to determine [terms] of an insurance policy, the burden of proof is always on the

insurer, regardless of which party brings the petition.” Cogswell Farm Condo. Ass’n v. Tower

Group. Inc., 167 N.H, 245, 248 (2015) {(quotation omitted). “The doctrine that ambiguities in
an insurance policy must be construcd against the insurer is rooted in the fact that insurers have

supcrior undcrstanding of the terms they employ.” State Farm Mut. Ins. Co. v. Pitman, 148 N.H.

499, 501 (2002) (quotation omitted). See also, Lxeter I{ospital, Inc. v. Stead(ast Insurance Co.,

170 N.H. 170, 173 (N.H. 2017). Here, Cincinnati, Travclers and NCCI have not met the burden
of proof that the NCCI manuals are applied to the policy which is a private contract. Without the

NCCI Manuals being provided, as argued below, the contract does not come into ¢xistence.



Repulatory Framewaork

Colonial agrees that the Order sets out the regulatory framework by citing to RSA 412:23
(Advisory Organizations; Permitled Activity), and RSA 412:28 (Filing and Approval of Rates
and Rating Plans). It is accepted that NCCI is an Advisory Organization to the Department and
is provided authorily to develop rules, rates, and procedures, cte, Esscntially, NCCI is provided
with a mantel of authority in developing rates, rules, and procedures for insurance policies with
some oversite by the Department. In addition, the regulatory framework prohibits NCCI from
agreeing with any insurer “to mandate usc of any rate, prospective loss cost, rating plan, rating
schedule, rating rule, policy or bond form, rate classilication, rate territory, underwriting rule,
survey, inspection or similar material.” See, RSA 412:21 1I.

The Order also scts out the procedure o obtain “pertinent information” relating to an
insured’s request under RSA 412:27. “Pertinent information” is not defined in the statute, but the
Department’s Order finds that the NCCI manuals are “pertinent information” requiring a
payment of $1,600 for a subscription. The Department accurately cites to the statule indicating
that if NCCI or the insurer do not provide the “pertinent information”, then a hearing can be
requested at the Department. Implicit in the Order, the Department declared the NCCI Manuals
are not contract language, only “pertinent inlormation.”

RSA 412:5 1, however, states that, “Every insurer and advisory organization shall file
policy forms, endorsements, and other contract language covercd by this chapter....” NCCI

has provided some, not all manuals®, to the Department, apparently as part of the “other contract

% it has been determined that the NCCI Manuals in possession at the Department were only received on or around
December 9, 2019. See, Order at Exhibit B, The dispute between Colonial and Cincinnati began in 2018, when
Cincinnati was charging an excessive modification factor among other issues, The Department did not have NCCI
Ruies in its possession at the time of the dispute. Also, the Department does not have in its possession, NCCl's
Policy and Proof of Coverage Guidebook; NCCI's Assigned Risk Supplement; or NCCI's Assigned Carrier
Performance Standards. The Assigned Risk Supplement is supposedly available on-line; however, when using this
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language covcred by this chapter”, The NCCI Assigned Carrier Performance Standards are not
available to the Department” even though thesc “standards” arc developed to provide “policy
1ssuance and service level requirements. .. [and] residual market employers with uniform quality
standards....” Exhibit B. These standards are contract obligations for carricrs to follow, yet the
Department, Colonial and other policyholders have no idea what these contractual obligations
contain. Policyhoelders cannot detcrmine if the insurer’s performance have been fulfilled for the
contract to be completed. The actions or ohligations of one party to another must be
accomplished. A contract cannot exist wilhout each party {ulfilling their respective obligations
and service level requirements undcr the contract.

The Order makes clear that the NCCI Manuals are applicable to the policy. The Order,
however, is unclear if the Department has declared that the NCCI Rulcs arc “contract language”
or are the NCCI Rulcs “pertinent information.” If the NCCI Rules are contract language, then
the NCCI Rules must be disclosed, without charge, as being part ol the Policy. If the NCCI
Rules are “pertinent information”, then the NCCI Rules are not contract language and are
unenforceable. A contract must define the scope of work or the terms and conditions of the
agreement and clearly statc the obligations and responsibilities of both partics. The
Department’s Order creates an ambiguity as to the actual contract terins entered into belween
private parlies. The Department’s Order is ambiguous as to this issue, i.e., are the manuals

“pertinent information” or contract language?

hyperlink htlps//www.ncel.com/ServicesTaols/Pages/ARSUPP2010.aspx NCC| still requires a username and
password. See, Exhibit A

4 The NCC! Assigned Carrier Performance Standards are only available to “affiliated companies”, so unfess the
Department is an “affiliated company” then the Department does not have access ta this manual.
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The Department indicates that the NCCI Manuals are available for viewing and copying’.
The Department noted that it does not have coin operated copy machines, but “may bill
rccipients a modest fee” of .25 cents per page for copies. However, an insured is not allowed 1o
copy entire manuals and the Department is unclear as to how many pages of the manual can be
copicd. Colonial believes that the entire manual is relevant as all rules are relevant or else there
would be no rules,

The Order also goes to great lengths to avoid answering the issues presented, such as,
whether NCCI is willfully and knowingly providing falsc information to consumers in violation
of RSA 417: 41 (a) and/or (h)®. Also, the Dcpartment neglected to address the issue of unfair
insurance trade practices under RSA 417:4 of “rolling over disputcd premiums into a subsequent
policy term.” In addition, the Department failed to address the issue of whether vacation, sick
and holiday pay is incorporated into payroll for premium determination. There are no basic
findings of fact, or any type of analysis contained in the Order that addresses these issues.

The Department *“is not relieved from the obligation to generate basic findings of fact

where” Colonial is seeking a ruling. Appeal of Tamm, 124 N.H. 107, 111 (N.H. 1983).

“Without spccific findings of fact to review, [a] court ¢can neither adequately prevent or correct
errors and abuses of the commission, nor determine whether the commission's findings could
have reasonably been made.” [d. (Citations omitted). Colonial requests a ruling on each issue

presented.

® The Department takes issue with Colonial for not attempting to review the rules in a timely manner. The
Department seems to forget that State buildings were closed to the public from March 2020 through May 10, 2021
pursuant to the Governor’s Emergency Orders. Therefore, Colonial was denijed access to the NCCI Manuals while
the Supericr Court action was still proceeding.

® NCCI stated, the Department does not have “authority to override the Experience Rating Plan Manual rules...”
See, Appendix to Petition, pg. 101.




Finally, as a result of the Department’s Order, which has interpreted the statutory
framcwork in such a way, the Order has created a violation of the contract clause of the United
Statcs Constitution, Art 1, Sec. 10 and the New Hampshire Constitution, Pt 1, Art. 23. The
Order must be reconsidered.

Legal Argument

1) The regulatory framework as outlined by the Department’s Order is in violation of the
coniract clause of the United States Constitution, Art 1, Sec. 10 and the New
ITampshire Constitution, Pt 1, Art. 23.

Article 1, section 10 of the 'ederal Constitution declares that “[n]o statc shall ... pass any
... law Impairing the obligation of contracts....” Part I, article 23 of the New Hampshire
Constitution states: “Retrospective laws are highly injurious, oppressive, and unjust. No such

ek

laws, therefore, should be made ... for the decision of civil causcs....” ““Rectrospcctive law’™ has
p

been defined as follows: “every statutc, which takes away or impairs vested rights, acquired

under existing laws, or creates a new obligation, imposes a new duly, or aftaches a new

disability, in respect to transactions or considcrations already past....” Opinion of the Justices,

135 N.H. 625, 630 (N.H. 1992). (Emphasis addcd). Thc New Hampshire Supreme Court “has
relied on federal contract clausc cases to resolve issues raised under part I, article 23 where
contract impairment, and not simply retroactive application of a law, was alleged....” Id. The
Court has interpreted “article [, scetion 10 and part 1, article 23 to offer equivalent protections
where a law impairs a contract....” Id. (Citations omitted). “Generally, the State and Federal
Contract Clauses prohibit the adoption of laws that would intcrfere with the contractual

arrangements between private citizens.'...” Tuttle v. New IHampshire Med. Mal, Joint

Undcrwriting Ass'n, 992 A 2d 624, 636 (N.H. 2010).




The Contract Clause analysis “requires a threshold inquiry as to whether the legislation
opcrates as a "substantial impairment of a contractual relationship.” Tuitle, at 635. (Citations
omitted). “This inquiry has three components: whether there is a contractual relationship,
whether a change in Jaw impairs that contractual relationship, and whether the impairment is
substantial.” Id. (quotation omitted). If the legislation substantially impairs the contract, “a
balancing of the police power and the rights protected by the contract clauses must be performed,
and ... the law.., may pass constitutional muster only if it is rcasonable and necessary to serve an

important public purpose.” Id. (Citations omitted, Emphasis added).

A) Contractual Relationship”.

Here, there is a substantial impairment of the private contractual relationship between the
policyholder and the insurer based on the Department’s Order. The first component of the
analysis is met, “whether therc is a contractual relationship?” As found by the Court, “An

Insurance policy is a contract.” Tuttle, at 636. The contract between the policyholder and the

insurer is a privatc contract and basic contract principle apply to the contract.

The policyholder, however, does not enter into the contract with any other party, such as
NCCI. There is no privity betwecn NCCI and the policyholder. All terms, conditions and
obligations to the contract must be produced by the party who drafted the contract in order to
form a mutual understanding of each parties’ obligations. “Among the requircments for contract
formation is a ineeting of the minds about tcrms--'cach party must have the samc understanding

as to the terms ol the agreement.'...” Simonds v. Citv of Manchester, 141 N.1L. 742, 744 (N.11.

1997). Also, RSA 412:5 [ states, “The commissioner may disapprove such form (policy) if it

7 Colanial is proceeding based on the assurnption that a contract exists; however, there may not be a binding
contract due to contract formation issues. Therefore, Colonial’s obligations under the policy are discharged.

7



contains provisions that does not comply with the requirements of law...”. This section of the
statute implies not just statutory law but basic contract law as well.

With NCCI and insurers refusing to produce the terms and obligations of the insurers, as
outlined in the NCCI Assigned Carrier Performance Standards manual, therc can be no contract.
In the absence of a mutual understanding between two parties, the contract will not be considered
lcgally binding. The Dcpartment must declare whether there is a binding contract between Lhe
parties even though insurers, terms, obligations, and standards are not produced. The policy
provisions and statutory framework as interpreted by the Department do “not comply with the
requirements of law.”

The Department’s Order must be reconsidered based on the determination that the
undisclosed NCCI manuals apply to the contract which substantially impairs the contractual
rclationship and obligations between the parties,

B) Impairment of the Contractual Relationship,

Assuming there is a contract, the Department’s Order interpreting the statutory
[ramework impairs the contractual relationship between the policyholder and insurer. The
Department vaguely determined the “Our Manuals” language in the contract include the NCCI
Manuals and “once approved by the Department, are applicablc to all workers® compensation
policies to determinc workers’ compensation ratcs.” QOrder, pg. 9. The policy, however, does
not conlain any provision in which the insurer is allowed to charge a policyholder for policy
terms, conditions and obligations that may be “applicable” to the contract. As noted above, the
policyholder, as well as the Department, is unable to obtain the NCCI Manual that provides the
contract obligations and service requirements for carriers to follow, i.c., NCCI’s Assigned

Carrier Performance Standards, but the Department finds that Manual “applicable.” Not all



Manuals are “applicable” to the contract as the Department suggests. There is no mutual
understanding between the policyholders and insurers as the insurer’s obligations and service
requirements are being withheld and therefore, the contract is not legally binding.

The policy specifically states the insurer is “directly and primarily liable to any person
entitled to the benefits payable by this insurance. Those pcrsons may enforee our duties; so

may an agency authorized by law.” Appendix to Pctition for Declaratory Ruling (“Appendix™),

pg. 15, 64 (under Part One subsection H 3). How can the Departinent or “any person” enforce
the insurer’s dutics, obligations and “service level requirements” when those duties, obligations
and service requircments are contained in NCCI's Assigned Carricr Performance Standards
manual which is not disclosed to the Department or available to any person? Yet, the
Department’s Order does not address this issue which substantially impairs not only the
policyholder but “any person™ who may be entitled to benefits under the contract.

The Department does not cite to, and Colonial cannot find, any statute or case law that
rcquires a party to a contract io be forced to pay any amount for contract terms. Yet, the Order
determined that $1,600 is a “reasonable charge” for such “applicablc” contract terms. It is
entirely unclear what analysis the Department undertook to detcrmine this “reasonable charge”
or did the Department simply accept NCCI's subscription fees® as being reasonable. It should be
noted that in the Alex Builders case cited hy Travelers and NCCI, Travelers demanded $150 for
a copy ol the NCCI Basic Manual which was declined by Alex Builders. [t is unclear as to what
a “reasonable charge” would be for each NCCI Manual.

The Department’s Order also indicates that if a policyholder does not want to pay for the

Manuals, the policyholder has the right to a hearing to obtain such mannals. This need to request

¥ 1t is equally unclear as to whether this “subscription fee” is on a manthly, yearly, bi-yearly or lifetime basis.
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a hearing in order to obtain contract terms is imposing a substantial burden on policyholders to
obtain “pertinent information” that aflects the policy. The Department’s Order interpreting the
statutory framework is crcating new obligations and imposcs a ncw duty on the policyholder to
pay for conlract terms or to request a hearing to obtain those terms which is not contained in the
conlract. The policy does not state, under the “Our Manuals” provision, that policyholders need
to pay for “Our Manuals”, nor does it state that the policyholder must request a hearing with the
Dcpartment to obtain the manuals. Nor does the policy indicate that RSA 412:27 applies in
order to obtain “pertinent information.” In fact, the “our manuals” languagc only states that “we
may changc our manuals and apply the changes to this policy if authorized...” Appendix, pg.
18, 67. This slatement in no way apprises the policyholder of any obligation for the policyholder
to pay or request a hearing to oblain “Our Manuals.”

In the altcrnative, the Department indicates that the Manuals are available, and
policyholders arc welcome to review the Manuals at the Department. This notion that a
policyholder can travel to a hearing or travel to the Department to view the Manuals creates an
employment rclated risk not contemplated by the policyholder and substantially interferes with
the contractual relationship between the private partics. The risk or hazard created by the
Department’s Order requires an employee of the policyholder to undertake a “special duty™ or
“*special errand” which falls under the coming and going rulc. The Supreme Court has long held
“(hat when the employment requires travel, the employee is consequently exposed to hazards he
or she would otherwise have the option of avoiding. Thus the hazards of the route become the

hazards of the employment.” Appeal of Griffin, 140 N.T1. 630, 655 (1996). (Brackets and

quotation omitted).
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Should an employee be injured while traveling to obtain the manuals either through a
hearing or to copy the manuals at the Department, this would adversely affect the policyholder’s
modification factor which thereby increases the premium. The duties imposed by the
Department’s Order creates a risk or hazard of employment that is not contemplated by the
policyholder.

The way thc Department interprets the staluie creates a new obligation, imposcs a new
duty on the policyholder and substantially impairs the contract.

() There is a substantial impairment of the contract,

In Tuttle, the Court recognized that “total destruction of contractual cxpectations is not
necessary for a finding of substantial impairment....” Tuttle, at 641. (Citation omitted).
“Contracts enable individuals to order their personal and business affairs according to their
particular needs and interests. Once arranged, those rights and obligations are binding under the
law, and the parties are entitled to rely on them.” Id. (Citations omitted). “I'hc intent of the

parties 1s determincd by an ohjective standard, and not hy actual mental assent.” Tsiatsios v.

Tsiatsios, 140 NLI. 173, 178 (1995). (Quotation omitted). “An objective standard places a
reasonable person in the position of the parties, and interprets [contractual terms] according to

what a rcasonable person would expect [them] to mean under the circumstances.” Behrens v.

S.P, Constr. Co., 153 N.IT. 498, 502 (2006). *I'o survive a Conlract Clause challenge, a
legislative enactment that constitutes a substantial impairment of a contractual refationship ‘must

have a significant and legitimate public purpose.'...” Profl Fire Fighters of New Hampshire v.

State, 167 N.H. 188, 193 (N.H. 2014). (Emphasis added).
Here, the clear expectation and intent of policyholders is to receive all contract terms

when requested pursuant to basic contract principles, have the ability to enforce contract
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provision against the insurer, receive premiums back from the insurer if overcharged, and for the
policy to cover employment related risk created by the terms of employment and not risks or
hazards imposed by statutory construction.

The Department’s Order eliminates the policyholder’s basic rights to receive all contract
terms from the other contracting party, the insurer. Again, the Department cites to no authority
that would allow a contracting party to forego the obligation to produce contract terms. Also, the
contract is between the insurer and the policyholder and not between NCCI and the policyholder.
‘There is no term, condition, or obligation on part of the policyholder to chase contract lerms.
The Department’s Order substantially impairs policyholder’s right to obtain all terms applicable
to the policy, especially the insurers’ obligations to the policyholder and “any person” who
benefits under the policy.

The Departinent’s Order states that all NCCI Manuals apply to the policy. but yet, neither
the policyholder nor the Department have access Lo the insurer’s obligations under the policy,
i.e., NCCI’'s Assigned Carrier Performance Standards, Without the Performance Standards
manual, this abrogates the policyholder’s right to enforce the contract terms and obligations of
the insurer, If the policyholder does not have the terms which define the insurer’s obligations, it
cannot cnforce those provisions. Clearly, this substantially impairs the policyholder’s right to
enforce the contract.

The Department’s Order also abridges the policyholder’s right to enforce a proper
premnium audit and receive any ovcrpayment of its premium assessment. The Department is
accepting that NCCI bas exclusive rights to determine the charges being assessed by the

modification factor®. As noted above, NCCI stated, the Department does not have “authority to

? The Department, however, does not approve individual policyholders’ modification factor assessed by NCCI,
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override the Experience Rating Plan Manual rules...” See, Appendix to Petition, pg, 101. The

Department simply disregards this issue and apparently is accepting NCCI's interpretation of its
own rules. [f NCCI can charge what it wants through the modification [actor, then it appears that
this would be incentive to violate RSA 404-C:5-a'". With no oversite by the Department on the
modilication factor, the policyholder is subject to “lose the entitlement to a premium discount”,
if the modification factor is 1.50 or greater. There is no evidence from Cincinnati or NCCI that
would indicate the Department approved the 1.55 modification factor contained in Colonial’s
policy. See, Appendix, pg. 8, 11. In addition, Colonial is being subject to both a modification
factor and a scheduled modilication which is seemingly not allowed pursuant to the policy,
statute or NCCI manuals. Appendix, pg. 11. The Order is allowing this overcharging of
premiums, modilication factor and schedule modifications without oversight which substantially
impairs the contract.

Finally, the Department’s Order substantially impairs the conlract by expanding eoverage
of the policy by creating a statutory employment related risk. If an employee is required to travel
to the Department to review the NCCT rules, that employec is now covered by the policy that was
not considered by the policyholder. If the employee is injured while traveling to the Department
and back to the employer’s placc of business, then the injury, as noted above, is covercd under
the policy as a “special crrand™ or “special duty.” This would inevitably lcad to an increase in
the policyholder’s niodification factor which was not envisioned. This substantially alters
coverage under the policy.

The Department must reconsider the Order.

19 RSA 404-C:5-a states “...an emplayer with an experience modification factor of 1.50 or greater shall lose the
entitlement te a premium discount.”
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D) There is no significant and legitimate public purposc that supports the Department’s
Order.

“Tao survive a contract clause challenge, a legislative enacunent that constitutes a
substantial impairment of a contractual relationship must have a significant and legitimate public
purpose... The requirement of a legitimate public purpose guarantees that the State is exercising
its police power, rather than providing a bencfit to special interests... The core task involved in
resolving Contract Clause claims [is] striking a balance between constitutionally protected
contract rights and the State's legilimate exercise of its reserved police power.” See, Deere &
Co. v. State, 168 N.I1. 460, 472 (N.H. 2015) (Cleaned up). Tuttle indicates that “a balancing of
the police power and the rights protected by the contract clauscs must be performed, and ... the
law... may pass constitutional muster only if it is reasonable and necessary to serve an important
public purpose.” Tuttle, at 635, (Citations omitted, Emphasis added). The statute’s purpose
musl serve a “broad societal interests, not merely some “favored' special interest group.’...” Tuttle
al 663,

As stated in Colonial’s reply, “The mission of the New Hampshire Insurance Department
is to promoie and protect the public geod...” and not curry favor with some special interest
group. Colonial expressed concerns regarding public policy issues which the Department did not
address. Colonial specifically noted that insurers are forcing undisclosed policy language that
injures the interest of the public by charging inflated premiums based on undisclosed rules,
assumptions and speculations of future payroll and inaccurate modification factor being assessed.
As noted above, the Department’s Order has created new obligations on poticyholders 1o obtain
the contract language to the policy which is a private contract. If terms of a contract are to be
enforced, then the party drafting those terms must produce the terms, free of charge. In a private

contract, there is no obligation for a party to pay [or the lerms of a contract or expend any effort
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1o obtain the terms other than to request them. If not produced, then the terms are unenforceable.
The legislature cannot enact a law that violates that sanctity of private contracts without a
legitimate interest,

The Department has not statcd any legitimate reason why the legislature would draft a
law that requircs private citizens cngaged in a private contract to initiate litigation in order for
one party to obtain contract tcrms. See, RSA 417:27. The Department, also, has not stated any
legitimate reason why the legislature would draft a law that requircs private citizens engaged in a
private contract to pay for “pertinent information” that supposedly applies to the policy. The
policy language does not indicate that “pertinent information” pursuant to RSA 417:27 I is part
of the policy. The “Our Manuals™ language contained in the policy does not state that other
“pertinent information” applies. “Pertincnt information” as described by the Department is not
policy contract language. The Department has performed an unsound analysis in arriving at its
Ordcr, only to protect NCCI and insurers interests and not public interests.

The Department must reconsider its Qrder in light of protecting the “broad societal
interests, not merely some “{avored' special interest group.”...” Tuttlc at 663.

2) The Dcpartment must reconsider the Order concerning RSA 412:21 regarding the
violation of prohibited activity between NCCI and insurers.

The Department has expressed no interest in reviewing Colonial’s assertion that insurers
and NCCI are cngaging 1n prohibited activity and violating RSA 412:21, The Department must

reconsider its Order to address this issue. RSA 412:21 IT explicitly states, “No insurer shall

agree with any other insurer or with an advisory organization to mandate adhercnce to or to

mandate use of any rate, prospective loss cost, rating plan, rating schedule, rating rule, policy or

bond form, rate classification, ratc territory, underwriting rule, survey, inspection or similar

material.” (Cmphasis added). On April 5, 2021, Cincinnati disclosed to Colomal that there is an
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“Afliliation Agreement” betwecn the insurer and NCCI. Sec, Exhibit C. Cincinnati, however,
refused to produce the agreement.

The Department must decide whether this Affiliation Agreement falls under the vagune
and ambiguous dctinition of “pertinent information” under RSA 417:27. If the Department does
not have posscssion of the Affiliation Agreement, then the Department must investigate this
agreement to delermine if the apreement violates the statute. If the Department does have the
agreement, then it should be available for inspection to the public as “pertincnt information.”

The policy does not indicate that the insurer is “affiliated” with any other cntity.
Howcver, the Alfiliation Agreement, simply by the title of the document, demonstrates that
insurers and NCCI are affiliated with each other. The definition of “altiliated” is “closely

associated with another typically in a dependent or subordinate position.” See,

NCCI and NCCI is requiring or mandating the use of NCCI manuals.

NCCI indicates that insurers are in a subordinate position and must follow NCCI
dircctives. This is evidenced by NCCI’s statement that “Travelers and thc New Hampshire
Department of Insurance do not have the authority to provide full access to NCCI's manuals,”
Appendix, pg. 100. NCCI is mandating all insurers to adhcre to NCCI manuals in which the

insurers do not have authority over those manuals, ‘This is in clear violation of RSA 412:21 TI.

3) The Department must reconsider its Order concerning the NCCI Dispute Resolution

Process (“Irocess™) which is in violation of Part I, Article 15 of the State Constitution
and RSA 404-C:2 TV,

Celonial, hereby, incorporatcs the arguments contained in the Petition for Declaratory
Ruling, Memo of Law and Reply concerning this constitutional issue. The Department’s Order

is lacking in findings of fact or analysis regarding Colonial’s assertjon of a violation of
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constitutional due process and fundamental fairness principles. Scc, Reply, pg. 15 at 5. The
Department does not provide any analysis regarding this issue, except to say the regulatory
framework is “fair to insureds...” Order, pg. 11. The Department then qucstions whether
Colonial’s asscrtions are even rccognized under the Constitution by relying on Midway

Excavators v. Chandler, 128 N.H. 654, 659 (1984). The Department’s reliance on Midway is

misplaced.

First, thc action in Midway "involves an allcged mistake in a bid by the plaintiff, Midway
Excavators, Inc., on a highway construction project in the town of Franconia.” Midway at 655.
Colonial is not alleging any “mistake in a bid.” Sccondly, the plaintiff in Midway failed “to cite
any authority to support its alleged duc process right...” Midway at 659. The Midway court
went on to say, “For the plaintiff to assert a successful due process claim, it must first asscrt that
a protected liberly or property interest is at stake.” Id. As a result, the Court never analyzed any
constitutional provision when the decision was rendered. Tlere, Colonial has provided amplc
authority to support the constitutional due process claim which the Department chooscs to
1gnore.

Colonial conlends that the Process in inherently untair and violates due process and

fundamental fairness principles. First, by the insurer (the party to thce contract) [ailing to provide

all terms to the contract as argued above. Sccond, NCCI unilaterally closing disputes without
informing policyholders. Third, not providing the “different rules” that may apply rcgarding the
resolution of disputes. Sce, Reply, pg. 16, Forth, NCCI stating that the Department does not
have the authority to override certain manuals which the Department neglects to address. Fifth,
the Affiliation Agreement between insurers and NCCI promotcs a cbilling effect over the entire

“Process.” Sixth, NCCI not providing all correspondence between NCCT and the insurer when
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attempting to resolve the dispute. And the policyholder being entrenched in the NCCI Process
which is reviewed by NCCI. This so-called Process discourages policyholders from even
entering the Process. Maybe that is why the Department “has received less than 1 request per
year from insureds to review Board decision[s]” because of the inherent unfair playing field.
Order, pp. 11,

Furthermore, as noted by the Department’s Order, in support of the regulatory
framework, the policy is also governed by RSA 404-C:5-a. However, RSA 404-C:2 1V
spectfically statcs that “any plan...shall...Establish procedures for applicants and participants to

have grievances revicwed by an impartial bedy.” (Emphasis added). How can NCCI be an

impartial body when the purpose of the Process, created hy NCCI, can only “review the
application of NCCI Manual Rules to a Policy”? NCCI cannot be an impartial body when
reviewing its own rules and being the administrator of the Board. As administrator of the Board,
it scrves as the technical advisor to Board members regarding its own Manual Rules. The fact
that NCCI declares Lhat it has no “conflict of interest™ with any affiliated entity is simply
untcnable. See, Process Rules Appendix G 3 d (2). The fact that NCCI has entered an
“Afliliation Agrecment” with un insurer cteates a conflict of interest once the agrcement is
signed and this conflict of interest cannot be waived by its own rule.

I'he policyhelder does not create the conflict of interest, but certainly has a say in the
matter as lo whether to allow a waiver. The Court has held that when an administrator of a
Board, which NCClI is, or a panel member has an affiliation with a party it “would be likely 1o

influence his opinion and thus necessitatcd his removal from the panel.” Appeal of Wal-Mart

Stores, 145 N.H. 635, 637 (N.H. 2000). “An official is an 'interested party' if he or she (1) has 'a

direct personal or pecuniary interest that is immediate, definite, and capablc of demonstration,' or
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(2) has 'any connection with the parties in intcrest, as would be likely, improperly, to influence
his or her judgment.’...” Id. NCCT’s Affiliation Agrcement creates a genuine conflict of interest
which cannot be waived. The Process, therefore, is unconstitutional in not providing a fair and
impartial hearing or at the very least a violation of RSA 404-C:2 V.

Essentially, NCCI is interpreting its own rules for the Board members. This Process
cannot interpret, apply, or provide an opinion on statc law which is inevitahly interwoven in
premium disputes. This unfair Process only creates more litigation costs for the Policyholder
which maybe another reason the Department only reviews 1 decision per year.

The Department must reconsider its Order to address these issues.

4) The Department’s Order must be reconsidered to address whether the Department has
the “authority Lo overridc the Experience Rating Plan Manual rules”.

This specific issue directly relates to Colonial’s due process and fundamental fairness
argument concernmg the Process and a violation of RSA 417:4 T (a) and/or (h). Colonial
discussed this issue in its Memo of Law filed with the Petition for Declaratory Ruling which the
Department did not acknowledge. Specifically, Colonial requested a ruling on NCCI stating that
the Department does “not have the authority to provide full access to NCCI manuals'!.”
Appendix, pg. 100. Tn addition, NCCT stated, the Department does not have “authority to
override the Experience Rating Plan Manual rulcs that have been filed and approved for use in
New Hampshire or to address the concerns on policies used in calculation of the 2019 experience

rating modification.” Id. at 101, (Emphasis original).

! This statement by NCCI saying the Department cannot grant full access to manuals is another reason, besides
COVID, that Colonial did not previously attempt to view the Manuals at the Department.
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Based on these statements alonc, NCCI, as an approved advisory organization and state
actor'?, is creating a chilling effect on a Policyholders’ ability to have any confidence in trying to
dispute any issue that may arise with the Policy. NCCI is saying to Policyholders, you cannot
have the rulcs because the Department will not allow full access and even if you obtain the rules
the Department has no authority to override the rulcs. NCCI, as a state actor, is violating due
process notice principles by inaccurately informing policyholders that it cannot have an issue
reviewed by the Department, unless of course this is a true statement.

These actions and statements hy NCCI are clcarly not in the public interest and violates
RSA 412:1 X, If the statements by NCCI arc accurate, in that the Department does not have
authority over NCCI’s “pertinent information™, then the “Process” is a fallacy. Also, if lrue, then
the “pertinent information” is governed by general contract principles and cannot apply to the
Policy since the “pertinent information” is undisclosed. If lhe statements by NCCI are
inaccuratc, in that the Department docs have authority over the NCCI’s “pertinent information”,
then NCCI is willfully and knowingly providing false information to consumers and is a
violation of RSA 417:4 1 (a) and/or (h).

The Department must reconsider the Order and determine if NCCI’s statements violate
unfair insurance trade practices.

5) The Department’s Order must be reconsidcred to address the issue of Travelers’ mid-
term adjustments and “rolling over” disputed premiums into new a policy.

The Department’s Order does not address this issue other than to convolute “rate
disputes”™, “mandatory auditing proccss” and “the dispule resolution process” and simply

declares it is not an “unlair trade practice.” Order, pg. 9. Yet, the Order does not providc any

1 see Colonial’s Memo of Law Section VII, pg. 20 asserting NCCl is a state actor which also was not addressed by
the Department Order and is hereby incorporated by reference.
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findings, authority, statute, case law, NCCI rule or otherwise that allows an insurcr to place a
disputed premium from an cxpired policy into a new policy premium which is a separate
contract. Unless terms are clearly indicated in the policy that this process of *rolling aver”
premiums is going to occur, it is a violation of the new policy terms. The Process that the
Departinent relies heavily on during the course of the Qrder fails to acknowledge that the Proccss
cannot interpret state law. So, the Process has no authority over (his issue.

The Order goes on to state, “this issue is not ripe for review as it should be presented to

the Board prior to review by the Department.” Qrder, pg. 10. However, RSA 417:5, which is
the section of the Statutc that needs to be interpreted, states, “The commissioner shall have
power to examine and investigate into the affairs of every person engaged m the business of
insurance in this state in order to determine whether such person has been or is engaged in any
unfair method of competition or any unfair or deceptive act or practice.” The commissioner
cannot abdicate responsibility to NCCI’s “Board” to address unfair insurance trade practices.
The NCCI’s Board is “not authorized to interpret, apply, or provide an opinion on state or federal
laws....” There is no right to have this issuc addressed in the Process.

Colonial is not requesting a ruling on the merits but is simply requesting the Department
to address this cbvious violation of RSA 417:4 XII and RSA 417:4 XIV and declare whether this
type of practice being employed by Travelers and possibly other insurers is in violation of the
statute.

As cach policy is a separate contract, by Travelers requesting that the disputed premium
be paid in full by incorporating the disputed amount into the current policy, this action by
Travelers 1s violating RSA 417:4 XII, by “Knowingly collecting as premium or charge for

insurance any sum in excess of or less than the premium or charge applicable to such insurancc
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and as specified in the policy....” (Emphasis added). When a new policy is issued, the Policy
only indicatcs that monthly payments are required until a final audit is performed. That is the
language specified in the policy. In addition, this type of business practice is violating RSA
417:4 X1V which slates a carrier is committing an unfair and deceptive act by “increasing
prcmiums on any policy during its term, without the consent of the insured.” (Emphasis
added).

Even if the Depariment relies on NCCI’s “pertinent information”, that “pertincnt
mformation” is not legally valid. The Department’s Order determined that NCCI’s “pertinent
information” is applied to the Policy “once approved by the Department.” The Department’s
“approval” is invalid as the “pertinent information” conflicts with the statute as mentioned
above. The approved “pertinent information™ as well as administrative rules “may not add to,
detract from, or modify the statute which they are intended to implement." In rc Cover, 168
N.H. 614, 621 (N.H. 2016) (Citation omitted). The “pertinent information™ as approved by the
Department modifics and detracts from the statute by allowing an insurer to charge an excessive
premium on the new policy by incorporating a disputed amount into the new policy. This
violatcs RSA 417:4 X1II. Also, the “pertinent information” violates RSA 417:4 X1V, by
increasing the premium on the new policy without the insureds consent. As a result, any policy
language, “pertinent information™ or administrative rule that allows this typc of action is invalid.

The Department must reconsider it Order to address this issue.

6) The Department’s Order must be reconsidered o address the issue of vacation, sick

and holiday pav being incorporated into policies as the Department has approved of
such actions for furloughed emplovees,

Again, the Depariment fails to address this issue and attempts to foist this issue on

NCCI's dispute reselution process. The Department declares, “this issue should be presented to
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the Board, based upon the factual circumstances between the insured and the insurer, prior to
review by the Department—as required by the dispute resolution process provided within the
manuals.” Order, pg. 12. As noted above, the NCCI’s Board is “not authorized to intcrpret,
apply. or provide an opinion on state or federal laws....” There is no right to have this issue
addresscd in the Process because this issue requires interpretation of RSA 412:35 as well as RSA
281-A:2 XI. This issue requires an analysis of whether vacation, holiday and sick pay can be
incorporated into “a final premium. .. based upon actual exposure existing during the term of
the policy coverage.” RSA 417:35. Also, a determination must be made as to whether this issue
violates RSA 281-A:2 XI, (causation of injury to employment) whereby the policy cannot
become effective during the time when cmployees are not working; thereby insurers are
overcharging policyholders'®.

['urthermore, the factual circumstances are already presented for review. Colonial is
requesting a declaratoty ruling based on whether the inclusion of vacation, sick and holiday pay
being applied and incorporated into the premium violates the statutes noted above. There are no
other {actual detcrminations necessary to address this issuc, The insurers say that the inclusion is
legal; while Colonial says it is not lcgal. The Department Order is essentially requiring Colonial
to exhaust administrative remedies as outlined by NCCI. However, that is a futile endeavor,
unless, of course, NCCI and the insurers agree that vacation, sick and holiday pay cannot be
incorporated into the premiwm.

“The rule rcquiring exhaustion of administrative remedies is designed to encourage the
exercise of administrative expertisc, preserve agency autonomy and promote judicial

efficiency...the exhaustion of administrative remedies doctrine is flexible, and that exhaustion is

" See argument contained in Reply, pgs. 18-21 which is hereby incorporated by reference.
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not requircd under certain circumstances. Exhaustion is not required, for example, when further

adminisirative action would be useless.” Porter v. City of Manchester, 151 N.H. 30, 40 (N.H.

2004). The administrative action in this case would be having Colonial go through the Process,
where the Process cannot resolve the issue. Administrative action through the Process is uscless.
The Depariment must reconsider its Order on this issue.

7) The Departiment’s Order must clarify Question 3 as to whether the NCCI Manuals are
administrative rules. '

IFinally, the Order must be clarified concerning whether the NCCI rules are
adininistrative rules adopted by the Department. The Order regarding this specific question was
not answered and referred the reader to Question 1. The Order addressing Question 1 does not
indicate the process of approval the Department undertakes when NCCI Manuals arc filed “with
the Depariment for approval every year.” Order, pg. 6. (Emphasis added). This begs the
question of, if NCC] Manuals are submitted every year for approval, then why were the manuals
not in the Department’s possession until December 9, 20197 If the NCCI Manuals are received
in electronic form, then the manuals should be available in electronic form through the
Departmnent’s website. Governmental transparency must be adhered to.

Finally, as noted above, il NCCI will not allow access to NCCI’s Assigned Carrier
Performance Standards, (See, Exhibit A}, then how could the Department “approve™ that manual
“every year”? Order, pg. 6.

Colomial is requesting the Department to clarify the Order and declare all NCCI Rules are
“pertinent information”, or contract language, and whether the NCCI manuals are administrative

rules that would need to go through the rulemaking process of the Administrative Procedure Act.
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Conclusion

The Department’s Order is legally erroncous, against the weight of evidence, thereby

being unreasonable, contrary to the applicable statutes, regulations and case law, and a

reconsideration of the Department’s Order must be madc in favor of the Colontal on all issues.

WHEREFORE, Colonial Green, by and through its attorneys, respeetfully

requests that this Department:

A. Grant Colonial’s Petition for Declaratory Judgment with respect to the controversy

described in the Petition and issue the following declarations:

D

)

5)

6)

The statutory framework creates a violation of the contract clause of the United
States Constitution, Art 1, Sec. 10 and the New Hampshire Constitution, Pt 1, Art.
23.

Question 1 — All NCC] Manuals arc not contract language and are not applicable
1o the policy.

Question 2 — The non-disclosure of NCCI Manuals violate RSA 412:1 X and
RSA 412:51.

Question 3 —~ NCCI Manuals arc not part of the “Our Manuals” language
contained in the policy.

Question 4 — NCCI Manuals are not administrative rules (the Order does not
specifically stale the Manuals are not administrative rules).

Question 5 — the charging and attempting to collcct disputed premiums by rolling

over the amount to a new policy is in violation of RSA 417:4 XII and XIV.
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7) Question 6 — the Dispule Resolution Process violates RSA 421:5 V; RSA 417:4
XVII d and the Affiliation agrecement violates RSA 412:21 which adversely
affects the Process with a conflict of interest.

8) Question 7 — the non-disclosure ol NCCI rules and the Dispute Resolution
Process violates Part I, Article 15 of this State’s Constitution.

9) Question 8 — inclusion of vacation, sick and holiday pay into payroll to determine
premiums violates RSA 412:35 and RSA 281-A: 2 XI

B. Grant Colonial Green reasonable attorneys’ fees and costs to be paid by the insurers
and NCCI; and
C. Grant such other and further relicf as may be just and equitable,
Respectfully submitted,
Colonial Green Products Distributors, LLC

By and through its attorneys,
BERNARD & MERRILL, PLLC

Dated: November 10, 2021

Gary S, HaMding, Esquire (NH Bar #15335)
814 Elm Street

Manchester, NH 03101

Telephone: (603) 622-8454

Fax: (603) 626-8490

E-mail: gary@bernard-inerrill.com

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing pleading has been forwarded to Attorney
Bethany Minich, as counsel for Cincinnati, Attorney Garrett Harris, as counsel for Travelers and
Attorney Nathan Fennessy, as counscl for NCCI, all by way ol email.

Dated: November 10, 2021 e b .
Gary S. Ilarding, Fsq. (NH Bar #15335)
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EXHIBIT A



Ga:z Harding

From: Heaton, Michelle <Michelle.C.Heaton@ins.nh.gov>
Sent: Friday, October 22, 2021 4:14 PM

To: Gary Harding

Subject: NCCI Manuals

Hi Attorney Harding,

I am reaching out to follow up about your inquiry yesterday into the availability of the NCCI Assigned Risk Supplement
and the Assigned Carrier Performance Standards manuals. NCCl advised the Department that the Assigned Risk
Supplement manual is available online to everyone at no charge. However, the Assigned Carrier Performance Standards 1@

_?k _manual is anly available to affiliated companies. Therefore, the Departmen{ will be unable to make this mangal
available for your viewing. -

Best,

Michelle Heaton, Esg.

Health Law and Policy Legal Counsel
NH insurance Department

21 South Fruit Street, Suite 14
Concord, NH 03301

Telephone: {603} 271-2399
Fax: (603) 271-1406
Email: michelle.c.heaton@ins.nh.gov

Insurance is complex. We are here to help.

Contact our Consumer Services Division with questions or complaints at (800} B52-3416 or
consumerservices@ins.nh.gov

https://www.nh.gov/insurance

Like us on Facebook: www.facebaok.com/NHInsuranceDepartment

Follow us on Twitter: @ NHInsuranceDept

Confidentiality Notice

This message and any attachments are from the New Hampshire Insurance Department and may contain confidential, privileged or
other information that is exempt from disclosure under federal ar state law. The infarmation is for the exclusive use of the intended
addressee(s). Please natify the New Hampshire Insurance Department immediatety at {603) 271-2261 or reply to
michelle.c.heaton@ins.nh.gov if you have received this email in errar and delete and destroy all capies af this electronic message
and any attachments. Thank you.

¥

Fiease consider the environmeant before crinting thes amail
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Assigined Carrier Performance Standards (2009 Edition)

LAUNCH » T

e Assigned Carrier Performance Standards provides policy
issuance and service level requirements for assigned carriers in
the residual market. NCCl's Performance Standards apply on a
national basis, with some state-specific exceptions, in all NCCI
administered Workers Compensation Insurance Plan states, and
are effective January 1, 2009 for new and renewal assigned risk
policies.

Available only online at ncci.com, these Performance Standards
will help ensure that assigned carriers provide residual market
employers with uniform quality standards, while containing
residual market system costs.

hitps /v noci.com/Services Tools/FPages/ACP52009. aspx
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EXHIBIT C



THII STATE OF NEW HAMPSHIRE

CHESHIRE, SS SUPERIOR COURT

COLONIAL GREEN PRODUCTS DISTRIBUTORS, LLC
V.

THE CINCINNATI INSURANCE COMPANY

(Case No. 213-2019-CV-00277

DEFENDANT’S SUPPLEMENTAL RESPONSE TO PLAINTIFE’S
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS AND THINGS

Defendant, Cincinnati Insurance Company and Defendant in Counterclaim, Cincinnati
Indemnity Company (collectively “Cincinnati™), for their supplemental answers and responscs to

Plaintiff’s First Request for Production of Documents, states as follows:

GENERAL OBJECTIONS & RESPONSES

l. Cincinnati objects to Plaintiff’s First Request for Production of Documents to the
extent they seek to expand Cincinnati’s obligation beyond the scope of permissible discovery
established by Rules 35, 36, and 44 of the Rules of Superior Court of the Statc of New Hampshire.

2. Cincinnati objects to Plaintiff’s First Request for Production of Documents to the
extent that they call for information protected by the attorney-client privilege, the work-product
doctrine, or any other applicable privileges or exemptions in that, as such, they exceed the scope
of permissible discovery, and the inforination sought will not be provided.

3. Cincinnati objects to Plaintiff’s First Request for Production of Documents to the
extent that the information sought would be inadmissible at a trial and to the extent they do not

appear reasouably calculated to lead to the discovery of admissible evidence. As such, they exceed



the scope of permissible discovery, and the information sought will not be provided.

4. All information and documents provided and/or made available for inspection and
copying in connection with Cincinnati’s Answers and Objections to Plaintiff’s First Request for
Production of Documents are provided and/or made available for use in connection with this
litigation and for no other purpose. In producing documents and information responsive to
Plaintiff’s First Request for Production of Documents, Cincinnati does not waive its right to assert
objections (o the admissibility or use of any of those documents or information at trial.

5. While Plaintiff’s First Request for Production of Documents contain vague or ill-
defined terms, Cincinnati has nonetheless sought to respond in good faith based upon its reasonable
understanding and interpretation of Plaintiff’s Requests. Cincinnati reserves the right to revise,
correct, add to, supplement, and clarify any of its responses or objections.

6. Cincinnati has set forth such objections as are apparent at this time based upon its
understanding of Plaintiff’s First Request for Production of Documents. Cincinnati reserves the
right to assert additional objections, including but not limited to those based upon undue burden,
which may become apparent in the course of providing and/or making available for inspection and
copying information and documents to Plaintiff,

Subject to and without waiving its general objections, Cincinnati responds as follows:

SPECIFIC RESPONSES TO PLAINTIFF’S
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS

24. Please produce all contractual agreements, including but not limited to any affiliation
agreement, between Cincinnati and NCCI that allows the use of any NCCI materials for
commercial purposes.

Response

Objection. This request is averly broad, unduly burdenseme, unltimited in time, and seeks
information that is neither relevant to the subject matter of the litigation nor likely to lead to



the discovery of admissible evidence. Subject to and without waiving the foregoing
objections, Cincinnati responds as follows:

Cincinnati has no such documents.

Supplemental Response

An Affiliation Agreement has been located and will be produces subject to the entry of an agreed-
upon Protective Order, a proposed copy of which was forwarded on August 21, 2(G20.

Defendant,
Cincinnati Insurance Company
By its Attomeys,

VN
April 5, 2021 ) [\ ’

Bethany P. Minich, NH Bar No, 265413
ninich@litchfieldecavo.com

Litchfield Cavo, LLP

Six Kimball Lane

Lynnfield, MA 01940

(781) 30%-1500

CERTIFICATE OF SERVICE

[, Bethany P. Minich, hereby certify that on April 5, 2021, a true copy of the above
document was served via electronic mail to:

Gary 8. Harding, Esquire
Bemard & Merrill, PLLC
814 Elm Street

Manchester, NH 03101
Gary@Bernard-Merrill.com

VA

Bethany P. Minich
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	In the Matter of Colonial Green Products Distributors, T J,C 
	Docket: INS No. 21-0050-DJ 
	COLONIAL 'S MOTION FOR RECONSIDERATION 
	NOW COMES, Colonial Green Products Distributors, LLC ("Colonial"), by and through its counsel, Bernard & Merrill, PLLC, and requests reconsideration of the October 15, 2021 Insurance Depruiment Order relative to Colonial's Request for Declaratory Ruling. 
	Procedural Background 
	The Insurance Department's ("Department") signed but undated Order
	1
	1 The cover letter that accompanied the Order was dated October 15, 2021. 
	accurately reflects the procedural history of lhis claim except that on November 5, 2020 Colonial did not begin "NCCI's dispute resolution process with Travelers before the New Hampshire Workers (sic) Compensation Appeals Board (Board)
	2
	'The citation to the New Hampshire Workers' Compensation Appeals Board is not to be confused with the Board established pursuant to RSA 281-A:42-a. The Board the Department cites is established by and thorough the NCCI Basic Manual Dispute Resolution Process and is an administrative board controlled by NCCI. 
	." It was on June 22, 2021, that Colonial requested to begin NCCT' s Dispute Resolution Process (''Process") and requested that the Process be held in abeyance. In addition, Colonial also requested that NCCI provide "all procedural and discovery rules that govern the Process." NCCI has yet to respond to that request. NCCI has also failed to provide all communications bct\.veen !\CCI and Cincinnati and Travelers concerning Colonial's dispute that was requested on July 22, 2021. There are seemingly no rules t
	This declaratory ruling was filed with the Department pursuant to Ins. 209.01. The definition of declaratory ruling states ·"'Declaratory ruling" means "declaratory ruling" ac; defined in RSA 541-A:1, V." See, Ins.202.01 (g). While RSA 541-A:1, V states, "Declaratory ruling" means an agency ruling as to the specific applicability of any statutory provision or of any rule or order of the agency." (Emphasis added). Since Ins. 209 Petition for Declaratory Ruling does not have any rules applicable to the burden
	RSA 491 :22-a, states '' ... the burden of proof concerning the coverage shall be upon the insurer whether he institutes the petition or whether the claimant asserting the coverage institutes the petition." The burden of proof is on the insurance carrier to determine "the existence of an insurance contract or that an existent insurance contract covers the particular incident in question, or both." Hodge v. Allstate Ins. Co., 130 N.H. 743, 747 (1998). Jn a declaratory judgment action to determine [termsl ofa
	Regulatorv Frame,,1ork 
	Colonial agrees that the Order sets out the regulatory framework by citing to RSA 412:23 (Advisory Organizations; Permitted Activity), and RSA 412:28 (filing and Approval of Rates and Rating Plans). It is accepted that NCCf is an Advisory Organization to the Department and is provided authority to develop rules, rates, and procedures, etc. Essentially, NCCI is provided with a mantel of authority in developing rates, rules, and procedures for insurance policies vvith some oversite by the Department. In addit
	The Order also sets out the procedure to obtain "pertinent information" relating to an insured's request under RSA 412:27. "Pertinent information" is not defined in the statute, but the Department's Order finds that the NCCI manuals are "pertinent infonnation" requiring a payment of $1,600 for a subscription. The Department accurately cites to the statute indicating that ifNCCI or the insurer do not provide the "pertinent information", then a hearing can be requested at the Department. Implicit in the Order
	RSA 412:5 I, hO\vever, states that, "Every insurer and advisory organization shall file policy fonns, endorsements, and other contract language covered by this chapter .... " NCC[ has provided some, not all manua]s
	3
	3 It has been determined that the NCCI Manuals in possession at the Department were only received on or around December 9, 2019. See, Qrfl~r at Exhibit B, The dispute between Colonial and Cincinnati began in 2018, when Cincinnati was charging an excessive modification factor among other issues. The Department did not have NCCI Rules in its possession at the time of the dispute. Also, the Department does not have in its possession, NCCl's Policy and Proof of Coverage Guidebook; NCCl's Assigned Risk Supplemen
	, to the Department, apparently as part of the "other contract 
	language covered by this chapter". The >ICCI Assigned Carrier Performance Standards are not available to the Department
	4
	4 The NCCI Assigned Carrier Performance Standards a re only available to "affiliated companies", so unless the Department is an "affiliated company" then the Department does not have access to this manual. 
	 even though these "standards" arc developed to provide "policy issuance and service level requirements ... [and] residual market employers with uniform quality standards .... " Exhibit R. These standards are contract obligations for carriers to follow, yet the Department, Colonial and other policyholders have no idea what these contractual obligations contain. Policyholders cannot dctcm1inc if the insurer's performance have been fulfilled for the contract to be completed. The actions or ohligations of one 
	The Order makes clear that the NCCI Manuals are applicable to the policy. The Order, hcnvever, is unclear if the Department has declared that the NCCJ Rules arc "contract language" or are the NCCI Rules "pertinent information." If the KCCI Rules are contract language, then the NCC! Rules must be disclosed, ,vithout charge, as being part of the Policy. If lhe NCCI Rules are "pertinent information", then the NCCJ Rules are not contract language and are unenforceable. A contract must define the scope of ,vork 
	hyperlink bllps://ww.Y:-~.:.r_i_u:J.:c;.9.rn/S_e_r~[c.?_sToob/P:.ge_:JA.e.~uPP2010.a~g~ NCCI still requires a username and password. See, Exhibit A 
	The Department indicates that lhe KCCI Manuals are available for viewing and copying
	 5. 
	5 The Department takes issue with Colonial for not attempting to review the rules in a timely manner. The Department seems to forget that State buildings were closed to the public from March 2020 through May 10, 2021 pursuant to the Governor's Emergency Orders. Therefore, Colonial was denied access to the NCCI Manuals while the Superior Court action was still proceeding. 
	The Department noted that it does not have coin operated copy machines, but "may bill recipients a modest fee" of .25 cents per page for copies. However, an insured is not allowed to copy entire manuals and the Department is unclear as to how many pages of the manual can be copied. Colonial believes that the entire manual is relevant as all rules are relevant or else there would be no rules. 
	The Order also goes to great lengths to avoid answering lhe issues presented, such as, whether NCCI is willfully and knowingly providing false information to consumers in violation of RSA 417: 4 I (a) and/or (h)
	6.
	5 NCCI stated, the Department does not have "authority to override the Experience Rating Plan Manual rules. See, Appendix to Petition, pg. 101. 
	 Also, the Department neglected to address the issue of unfair insurance trade practices under RSA 417:4 of "rolling over disputed premiums into a subsequent policy tenn." In addition, the Department failed to address the issue of whether vacation, sick and holiday pay is incorporated into payroll for premium determination. There arc no basic findings of fact, or any type of analysis contained in the Order that addresses these issues. 
	The Department "is not relieved from the obligation to generate basic findings of fact where" Colonial is seeking a niling. Appeal of Tamm, 124 N.H. I 07, 111 (N.H. 1983). '•Without specific findings of fact to review, [a] court can neither adequately prevent or correct errors and abuses of the commission, nor determine whether the commission's findings could have reasomibly been made." ld. (Citations omitted). Colonial requests a ruling on each issue presented. 
	Finally, as a result of the Department's Order, \Vhich has interpreted the statutory framC'-VOrk in such a way, the Order has created a violation of the contract clause of the United States Constitution, Art I, Sec, IO and the New Hampshire Constitution, Pt 1, Art, 23, The Order must be reeonsi<lered. 
	Legal Argument 
	1) The regulatory framework as outlined by the Department's Order is in violation of the contract clause of the United States Constitution, Art I, Sec. IO and the New Ilampshire Constitution. Pt 1. Art. 23. 
	Article 1, section 10 of the federal Constitution declares that"[ n ]o state shall ... pass any ... law impairing the obligation of contracts .... " Part I, article 23 of the New Hampshire Constitution states: "Retrospective lav.-·s are highly injurious, oppressive, and unjust. No such laws, therefore, should be ma<le "" for the decision of civil causes .... " '" Retrospective law"' has been defined as follmvs: "evcrv statute, which takes away or impairs vested rights, acquired under existing laws, or creat
	The Contract Clause analysis "requires a Lhreshold inquiry as to whether the legislation operates as a "substantial impairment of a contractual relationship." Tuttle, at 635. (Citations omitted). "This inquiry has three components: whether there is a contractual relationship, whether a change in lmv impairs that contractual relationship, and whether the impairment is substantial." Id. (quotation omitted). Tfthe legislation substantially impairs the contract, "a balancing of the police power and the rights p
	A) Contractual Relationship
	7
	7 Colonial is proceeding based on the assumption that a contract exists; however, there may not be a binding contract due to contract formation issues. Therefore, Colonial's obligations under the policy are discharged. 
	. 
	Here, there is c1 substantial impairment of the private contractual relationship between the policyholder and the insurer based on the Department's Order. The first component of the analysis is met, '\vhether there is a contractual relationship?" As found by the Court, "An insurance policy is a contract." Tuttle, at 636. TI1e contract between the policyholder and the insurer is a private contract and basic contract principle apply to the contract. 
	The policyholder, however, does not enter into the contract with any other party, such as NCCT. There is no privity between NCCI and the policyholder. All tenns, conditions and obligations to the contract must be produced by the party who drafted the contract in order to form a mutual w1derstanding of each parties' obligations. "Among the requirements for contract fonnation is a meeting of the minds about tcrms--'cach party must have the same understanding as to the terms o[the agreement.' ... " Simonds v. 
	contains provisions that does not comply ,vith the requirements of law ... ". This section of the statute implies not just statutory law but basic contract law as well. 
	Wilh NCCl and insurers refusing to produce the terms and obligations of the insurers, ris outlined in the NCCI Assigned Carrier Performance Standards manual, there can be no contract. In the absence of a mutual understanding between two parties, the contract will not be considered legally binding. The Department must declm·e whelher there is a binding contract between Lhe parties even though insurers, terms, obligations, and standards are not produced. The policy provisions and statutory framework as interp
	The Department's Order must be reconsidered based on the determination that the undisclosed NCCJ manuals apply to the contract which substantially impairs the contractual relationship and obligations between the parties. 
	B) Impairment of Lhe Contractual Relationship. 
	Assuming there is a contract, the Department's Order interpreting the statutory frarnevmrk impairs the contractual relationship between the policyholder and insurer. The Department vaguely determined the "Our Manuals" language in the contract include the NCCI Manuals and "once approved by the Department, are applicable to all workers' compensation policies to determine workers' compensation rates." Order, pg. 9. The policy, however, does not contain any provision in which the insurer is allowed to charge a 
	Manuals are "applicable" to the contract as the Department suggests. There is no mutual understanding between the policyholders and insurers a..'i the insurer's obligations and service requirements are being withheld and therefore, the contract is not legally binding. 
	The policy specifically states the insurer is "directly and primarily liable to any person entitled to the benefits payable by this insurance. Those persons may enforce our duties; so may an agency authorized by law." Appendix to Petition for Declaratory Ruling ("Appendix"), pg. 15, 64 (under Part One subsection H 3). How can the Department or "any person" enforce the insurer's duties, obligations and "service level requirements" when those duties, obligations and service requirements are contained in NCCI'
	The Department does not cite to, and Colonial cannot find, any statute or case law that requires a party to a contract to be forced to pay any amount for contract terms. Yet, the Order determined that $1,600 is a "reasonable charge" for such '·applicable" contract terms. It is entirely unclear what analysis the Department undertook to determine this "reasonable charge" or did the Department simply accept NCCI's subscription fces
	8 
	~ It is equally unclear as to whether this "subscription fee" is on a monthly, yearly, bi-yearly or lifetime basis. 
	as being reasonable. It should be noted that in the Alex Builders case cited hy Trnvelers and NCCI, Travelers demanded $150 for a copy of the NCCI Basic Manual which was declined by Alex Builders. It is unclear as to what a "reasonable charge" would be for each NCCI Manual. 
	The Department's Order also indicates that if a policyholder does not want to pay for the Manuals, the policyholder has the right to a hearing to obtain such manuals. This need to request 
	a hearing in order to obtain contract terms is imposing a substantial bmden on policyholders to obtain "pertinent information" that affects the policy. The Department's Order interpreting the statutory framework is creating new obligations and imposes a new duty on the policyholder to pay for contract terms or to request a hearing to obtain those terms which is not contained in the contract. The policy does not state, under the "Our Manuals" provision, that policyholders need to pay for •·our Manuals", nor 
	In the alternative_ the Department indicates that the Manuals are available, and policyholders arc welcome to review the Manuals at the Department. This notion that a policyholder can travel to a hearing or travel to the Department to view the Manuals creates an employment related risk not contemplated by the policyholder and substantially interferes with the contractual relationship between the private parties. The risk or hazard created by the Department's Order requires an employee of the policyholder to
	Should an employee be injured while traveling to obtain the manuals either through a hearing or to copy the manuals at the Department, this would adversely affect the policyholder's modification factor which thereby increases the premium. The duties imposed by the Department's Order creates a risk or hazard of employment that is not contemplated by the policyholder. 
	The way the Department interprets the statute creates a new obligation, imposes a new duty on the policyholder and substantially impairs the contract. 
	C) There is a substantial impairment of the contract. 
	ln Tuttle, the Court recognized that "total destruction of contractual expectations is not necessary for a finding of substantial impai1ment., .. " Tuttle, at 641. (Citation omitted). "Contracts enable individuals to order their personal and business affairs according to their particular needs and interests. Once arranged, those rights and obligations are binding under the law, and the parties are entitled to rely on them." Id. (Citations omitted). "The intent of the parties is determined by an objective st
	provision against the insurer, receive premiums back from the insurer if overcharged, and for the policy to cover employment related risk created by the terms of employment and not risks or hazards imposed by statuto1y construction. 
	The Depmtment's Order eliminates the policyholder's basic rights to receive all contract terms from the other contracting party, the insurer. Again, the Department cites to no authority that would allow a contracting party to forego the obligation to produce contract terms. Also, the contract is between the insurer and the policyholder and not between NCCI and the policyholder. There is no term, condition, or obligation on part of the policyholder to chase conlract terms. The Department's Order substantiall
	The Department's Order states that all NCC! Manuals apply to the policy, but yet, neither the policyholder nor the Department have access to the insurer's obligations under the policy, i.e., NCCI's Assigned Carrier Performance Standards. Without the Performance Standards manual, lhis abrogates the policyholder's right to enforce the contract terms and obligations of the insurer. If the policyholder does not have lhe terms which define the insurer's obligations, it cannot enforce those provisions. Clearly, t
	The Department's Order also abridges the policyholder's right to enforce a proper premium audit and receive any overpayment of its premium assessment. The Department is accepting that 1\CCI bas exclusive rights to determine the charges being assessed by the modification factor
	9
	9 The Department, however, does not approve individual policyholders' modification factor assessed by NCCI. 
	. As noted sbovc, NCC! stated, the Department does not have "authority to 
	override the Experience Rating Plan Manual rules ... ,. See, Appendix to Petition, pg. 101. The Department simply disregards this issue and apparently is accepting NCCI's inteIJlretation of its own rules. IfNCCI can charge what it wants through the modification factor, then it appears that this would be incentive to violate RSA 404-C:5-a10. With no oversite by the Department on the modification factor, the policyholder is subject to "lose the entitlement to a premium discount", if the modification factor is
	Finally, the Department's Order substantially impairs the conlract by expanding coverage of the policy by creating a statutory employment related risk. If an employee is required to travel to the Department to review the NCCJ rules, that employee is now covered by the policy that \Vas not considered by the policyholder. If the employee is injured while traveling to the Department and back to the employer's place of business, then the injmy, as noted above, is covered under the policy as a "special errand" o
	10 RSA 404-C:5-a states " ... an employer with an experience modification factor of 1.50 or greater shall lose the entitlement to a premium discount." 
	D) There is no significant and legitimate public purpose that supports the Department's Order. 
	''To survive a contract clause challenge, a legislative enactment that constitutes a substantial impairment of a contractual relationship must have a significant and legitimate public purpose ... The requirement of a legitimate public purpose guarantees that the State is exercising its police power, rather than providing a benefit to special interests .. The core task involved in resolving Contract Clause claims [isl striking a balance between constitutionally protected contract rights and the State's legit
	As stated in Colonial's reply, "The mission of the New Hampshire Insurance Department is to promote and protect the public good ... " and not cuny favor ,vith some special interest group. Colonial expressed concerns regarding public policy issues which the Deparlment did not .iddress. Colonial specifically noted that insurers are forcing undisclosed policy language that injures the interest of the public by charging inflated premiums based on undisclosed rules, assumptions and speculations of future payroll
	to obtain the terms other than to request them. If not produced, then the te1ms are unenforceable.The legislature cannot em,ct a law that violates that sanctity of private contracts without a legitimate interest. 
	The Department has not stated any legitimate reason why the legislature would draft a law that requires private citizens engaged in a private contract to initiate litigation in order for one party to obtain contract terms. See, RSA 417:27. The Department, also, has not stated any legitimate reason why the legislature would draft a law that requires private citizens engaged in private contract to pay for "pertinent information" that supposedly applies to the policy. The policy language does not indicate that
	·n1c Deparlrnent must reconsider its Order in light of protecting the "broad societal interests, not merely some 'favored' special interest group.' ... " Tuttle at 663. 
	2) The Department must reconsider the Order concerning RSA 412:2 l regarding the violation of prohibited activity between NCCI and insurers. 
	The Department has expressed no interest in reviewing Colonial's assertion that insurers and NCCI are engaging in prohibited activity and violating RSA 412:21. The Department must reconsider its Order to address this issue. RSA 412:21 II explicitly states, "No insurer shall agree \¾ith any other insurer or with an advisory organization to mandate adherence to or to mandate use of anv rate, prospective loss cost, rating plan, rating schedule, rating rule, policy or bond form, rate classification, rate territ
	"Af1iliation Agreement" between the insurer and NCC!. Sec, Exhibit C. Cincinnati, however, refused to produce the agreement. 
	The Department must decide whether this Affiliation Agreement falls under the vague and ambiguous definition of"pertinent information" under RSA 417:27. If the Department does not have possession of the Affiliation Agreement, then the Department must investigate this agreement to determine if the agreement violates the stalute. If the Department does have the agreement, then it should be available for inspection to the public as "pertinent information." 
	The policy does not indicate that the insurer is ·'aJ.1iliated" \.vith any other entity. However, the Affiliation Agreement, simply by the title of the document, demonstrates that insurers and NCCI are affiliated with each other. The definition of"affiliated" is "closely associated with another typically in a dependent or subordinate position." See, h!Irc.,://\nn\·.meniam-1,ycQ_s!QLC9:midicLionarv/aftiliat§.d Insurers are in a subordinate position to NCCI and .:-JCCI is requiring or mandating the use ofNCCI
	NCCI indicates that insurers are in a subordinate position and must follow NCC! directives. This is evidenced by NCC l's statement that "Travelers and the New Hampshire Department oflnsurance do not have the authority to provide full access to NCCI's manuals.'' Appendix, pg. 100. NCCI is mandating all insurers to adhere to ~CCI manuals in which the insurers do not have authority over those manuals. 'Jbis is in clear violation of RSA 412:21 II. 
	3) The Department must reconsider its Order concerning the NCCI Dispute Resolution Process ("Process") which is in violation of Pait I. Article 15 of the State Constitutionand RSA 404-C:2 IV. 
	Colonial, hereby, incorporates the arguments contained in the Petition for Declaratory Ruling, Memo of Law and Reply concerning this constitutional issue. The Department's Order is lacking in findings of fact or analysis regarding Colonial's assertion ofa violation of 
	constitutional due process and fundamental fairness principles. Sec, Rcplv, pg. 15 at 5. The Department does not provide any analysis regarding this issue, except to say the regulatory framework is "fair to insureds ... " Order, pg. 11. The Department then questions whether Colonial's assertions are even recognized under the Constitution by relying on Midway Excavators v. Chandler, 128 N.H. 654, 659 (1984). The Department's reliance on Midway is misplaced. 
	First, the action in Midwav "involves an alleged mistake in a bid by the plaintiff, Midway Excavators, Inc., on a highway eonslruction project in the tovm of Franconia." Midway at 655. Colonial is not alleging any "mistake in a bid." Secondly, the plaintiff in Midwav failed "to cite any authority to support its alleged due process right..." Midwav at 659. The Midwav court went on to say, "For the plaintiff to assert a successful due process claim, it must first assert that a protected liberty or property in
	Colonial contends that the Process in inherently unfair and violates due process and fundamental fairness principles. First, by the insurer (the party to the contract) failing to provide all terms to the contract as argued above. Second, NCCI unilaterally closing disputes without informing policyholders. Third, not providing the "different rules" that may apply regarding the resolution of disputes. See, Reply, pg. 16. Forth, NCCI stating that the Department does not have the authority to override certain ma
	attempting to resolve the dispute. And the policyholder being entrenched in the NCCI Process which is reviewed by NCCI. This so-called Process discourages policyholders from even entering the Process. Maybe that is why the Department "has received less than 1 request per year from insureds lo review Board decision[ s ]" because of the inherent unfair playing field. Order, pg. 11. 
	Furthermore, as noted hy the Department's Order, in suppon of the regulatory framev,rork, the policy is also governed by RSA 404-C:5-a. However, RSA 404-C:2 IV specifically states that ''any plan ... shall ... Establish procedures for applicants and participants to have grievances reviewed bv an impartial body." (Emphasis added). How can NCCI be an impartial body when the purpose of the Process, created hy NCCT, can only "review the application orNCCI Manual Rules to a Policy"? NCCI cannot be an impartial b
	The policyholder does not create the conflict of interest, but certainly has a say in the matter as to whether to allow a waiver. The Court has held that when an administrator of a Board, \Vhich NCC! is, or a panel member has an affiliation \.\1th a party it "would be likely to influence his opinion and thus necessitated his removal from the panel." Appeal of Wal-Mart Store~, 145 N.H. 635,637 (N.H. 2000). "An official is an 'interested party' ifhe or she (1) has 'a direct personal or pecuniary interest that
	(2) has 'any connection with the parties in interest, as would be likely, improperly, to influence his or her ju<lgment.' ... " Id. NCCJ's Affiliation Agreement creates a genuine conflict of interest which cannot be waived. The Process, therefore, is unconstitutional in not providing a fair and impartial hearing or at the very least a violation of RSA 404-C:2 IV. 
	Essentially, NCCT is interpreting its ovm rules for the Board members. This Process cannot interpret, apply, or provide an opinion on state law which is inevitahly intenvoven in premium disputes. This unlair Process only creates more litigation costs for the Policyholder which maybe another reason the Department only reviews 1 decision per year. 
	The Department must reconsider its Order to address these issues. 
	4) The Department's Order must be reconsidered to address whether the Department has the "authority to override the Experience Rating Plan Manual rules". 
	This specific issue directly relates to Colonial's due process and fundamental fairness argument concerning the Process and a violation of RSA 417:4 J (a) and/or (h). Colonial discussed this issue in its Memo of Law filed \\1th the Petition for Declaratory Ruling which the Department did not acknmvledge. Specifically, Colonial requested a ruling on NCCI stating that the Department does "not have the authority to provide full access to NCCI manlmls 11." Appendix, pg. 100. Tn addition, NCCl stated, the Depart
	11 This statement by NCCI saying the Department cannot grant full access to manuals is another reason, besides COVID, that Colonial did not previously attempt to view the Manuals at the Department. 
	Based on these statements alone, NCCJ, as an approved advisory organization and state actor12, is creating a chilling effect on a Policyholders' ability to have any confidence in trying to dispute any issue that may arise with the Policy. NCCI is saying to Policyholders, you cannot have the rules because the Department \Vill not allow full access and even if you obtain the rules the Department has no authority to override the rules. NCCI, as a state actor, is violating due process notice principles by inacc
	These actions and statements hy NCCI are clearly not in the public interest and violates RSA 412: 1 X. If the statements by NCC! arc accurate, in that the Department does not have authority over NCCI's "pertinent information'', then the "Process" is a fallacy. Also, if true, then the "pertinent information" is governed by general contract principles and cannot apply to the Policy since the "pertinent information" is undisclosed. If lhe statements by NCCI are inaccurate. in that the Department docs have auth
	The Department must reconsider the Order and detennine ifNCCI's statements violate unfair insurance trade practices. 
	5) The Department's Order must be reconsidered to address the issue of Travelers' mid-term adjustments and "rolling over" disputed premiums into new a policv. 
	The Department's Order does not address this issue other than to convolute "rate disputes'', "mandatory auditing process" and "the dispute resolution process" and simply declares it is not an "unfair trade practice." Order, pg. 9. Yet, the Order does not provide any 
	i, See Colonial's Memo of Law Section VII, pg. 20 asserting NCCI is a state actor which also was not addressed by the Department Order and is hereby incorporated by reference. 
	findings, authority, statute, case law, NCCI rule or otherwise that allov.'s an insurer to place a disputed premium from an expired policy into a new policy premium which is a separate contract. Unless terms are dearly indicated in the policy that this process of •·rolling over" premiums is going to occur, it is a violation of Lhe new policy terms. The Process that the Department relies heavily on during the course of the Order fails to acknowledge that the Process cannot interpret state law. So, the Proces
	The Order goes on to state, "this issue is not ripe for review as it should be presented to the Board prior to review by the Department." Order, pg. 10. However, RSA 417:5, which is the section of the Statute that needs to be interpreted, states, "TI1e commissioner shall have power to examine and investigate into the affairs of every person engaged in the business of insurance in this state in order to determine whelher such person has been or is engaged in any unfair method of competition or any unfair or 
	Colonial is not requesting a ruling on the merits but is simply requesting the Department to address this obvious violation of RSA 417:4 XII and RSA 417:4 XIV and declare ,vhether this type ofpractiec being employed by Travelers and possibly other insurers is in violation of the statute. 
	As each policy is a separate contract, by Travelers requesting that Lhe disputed premium be paid in full by incorporating the disputed amount into the current policy, Lhis action by Travelers is violating RSA 417:4 XII, by "Knowingly collecting as premium or charge f-c,r insurance any sum in excess of or less than the premium or charge applicable to such insurance 
	and as specified in the policy .... " (Emphasis added). \\'hen a new policy is issued, the Polionly indicates that monthly payments are required until a final audit is performed. That is thelangilllge specified in the policy. 1n addition, this type of business practice is violating RSA 417:4 Xl V which states a carrier is committing an unfair and deceptive act by "increasing premiums on any policy during its term, without the consent of the insured." (Emphasis added). cy  
	Even if the Department relies on NCCI's "pertinent information", that "pertinent information" is not legally valid. The Department's Order determined that NCCI's .. pertinent information" is applied to the Policy "once approved by the Department." The Department's "approval" is invalid as the "pertinent information" conflicts with the statute as mentioned above. The approved "pertinent information" as well as administrative rules "may not add to, detract from, or modify the statute which they are intended t
	6) The Department's Order must be reconsidered to address the issue of vacation. sick and holiday pav being incorporated into policies as the Department has approved of such actions for furloughed emplovees. 
	Again, the Department fails to address this issue and attempts to foist this issue on :'.\fCCI's dispute resolution process. The Department declares, ''this issue should be presented to 
	the Board, based upon the factual circumstances between the insured and the insurer, prior to review hy the Department-as required by the dispute resolution process provided within the manuals." Order, pg. 12. As noted above, the NCCI's Board is "not authorized to interpret, apply, or provide an opinion on state or federal laws .... " There is no right to have this issue addressed in the Process because this issue requires interpretation of RSA 412:35 as ,vell as RSA 281-A:2 XI. This issue requires an analy
	furthermore, the factual circumstances are already presented for review. Colonial is requesting a declaratory ruling based on whether the inclusion of vacation, sick and holiday pay being applied and incorporntcd into the premium violates the statutes noted above. There are no other factual determinations necessary to address this issue. The insurers say that the inclusion is legal; while Colonial says it is not legal. TI1e Department Order is essentially requiring Colonial to exhaust administrative remedie
	'The rule requiring exhaustion of Bdministrative remedies is designed to encourage the exercise of administrative expertise, preserve agency autonomy and promote judicial efficiency ... the exhaustion of administrative remedies doctrine is flexible, and that exhaustion is 
	is See argument contained in Reply, pgs. 18-21 which is hereby incorporated by reference. 
	not required under certain circumstances. Exhaustion is not required, for example, when further administrative action would be useless." Porter v. City of Manchester, 151 ~.H. 30, 40 (N.H. 2004 ). The administrative action in this case ,vould be having Colonial go through the Process, where the Process cannot resolve the issue. Administrative action through the Process is useless. 
	The Depanment must reconsider its Order on this issue. 
	7) The Department's Order must clarify Question 3 as to whether the NCCI Manuals are administrative rules. 
	finally, the Order must be clmified concerning whether the NCCI rules are administrative rules ndopted by the Department. The Order regarding this specific question was not answered and referred the reader to Question 1. The Order addressing Question 1 does not indicate the process of approval the Department undertakes ,,,.·hen NCCI Manuals c1rc filed "with the Department for approval every year." Order, pg. 6. (Emphasis added). This begs the question of, ifNCCl Manuals are submitted every year for approval
	Finally, as noted above, ifNCCI will not allow access to NCCI's Assigned Carrier Perfi.mnance Standards, (See, Exhibit A), then how could the Deparrment "approve" that manual "every year"? Order, pg. 6. 
	Colonial is requesting the Department to clarify the Order and declare all NCCI Rules are "pertinent information", or contract language, and whether the NCCI manuals are administrative rules that would need to go through the rulemaking process of the Administrative Procedure Act. 
	Conclusion 
	The Department's Order is legally erroneous, against the "veight of evidence, thereby being unreasonable, contrary to the applicable statutes, regulations and case law, and a reconsideration of the Department's Order must be made in favor of the Colonial on all issues. 
	WHEREFORE, Colonial Green, by and through its atlorneys, respeetfully requests that this Department: 
	A. Grnnt Colonial' s Petition for Declaratory Judgment with respect to the controversy described in the Petition and issue the following declarations: 
	1) The statutory framework creates a violation ofthc contract clause of the United States Constitution, Art 1, Sec. 10 and the New Hampshire Constitution, Pt 1, Art. 23. 
	2) Question 1 -All NCCI Manuals arc not contract language and are not applicable to the policy. 
	3) Question 2 -The non-disclosure ofNCCI Manuals violate RSA 412: 1 X and RSA 412:5 I. 
	4) Question 3 -NCCI Manuals arc not part of the "Our Manuals" language contained in the policy. 
	5) Question 4 -NCCI Manuals are not administrative rules (the Order does not specifically state the Manuals are not administrative rules). 
	6) Question 5 -the charging and attempting to collect disputed premiums by rolling over the amount to a nev., policy is in violation of RSA 417:4 XII and XIV. 
	\ 
	Gary S. llardin Esq. (NH Bar #15335) 
	7) Question 6 -the Dispute Resolution Process violates RSA 421 :5 V; RSA 417:4 XVll d and the Affiliation agreement violates RSA 412:21 which adversely affects the Process with a conflict of interest. 
	8) Question 7 -the non-disclosure ofNCCI rules and the Dispute Resolution Process violates Part I, Article 15 of this State's Constitution. 
	9) Question 8 -inclusion of vacation, sick and holiday pay into payroll to determine premiums violates RSA412:35 and RSA 281-A: 2 XI 
	B. Grant Colonial Green reasonable attorneys' fees and costs to be paid by the insurers and NCC!; and 
	C. Grant such other and further relief as may be just and equitable. 
	Dated: November 10, 2021 
	Respectfully submitted, Colonial Green Products Distributors, LLC 
	By and through its attorneys, BERNARD & lvlERRlLL, PLLC 
	Gary S. Ha ing, Esquire (NH Bar #15335) 814 Elm Street Manchester, NH 03101 Telephone: (603) 622-8454 Fax: (603) 626-8490 E-mail: gary·'dbernarJ-menill.com 
	CERTIFICATE OF SERVICE 
	Thereby certify that a copy of the foregoing pleading has been forwarded to Attorney Bethany Minich, as counsel for Cincinnati, Attorney Garrett Harris, as counsel for Travelers and Attorney Nathan Fennessy, as counsel for NCCT, all by way of email. 
	Dated: November 10, 2021 
	EXHIBIT A 
	From: Heaton, Michelle <Michelle,C.Heaton@ins.nh.gov> Sent: Friday, October 22, 2021 4:14 PM To: Gary Harding Subject: NCCI Manuals 
	Hi Attorney Harding, I am reaching out to follow up about your inquiry yesterday into the availability of the NCCI Assigned Risk Supplement and the Assigned Carrier Performance Standards manuals. NCCI advised the Department that the Assigned Risk Supplement manual is available on line to everyone at no charge. However, -the Assigned Carrier Performance Standards manual is only available to affiliated companies. Therefore, the Department will be unable to make this manual ~ available for your viewing. Best, 
	Insurance is complex. We are here to help. Contact our Consumer Services Division with questions or complaints at (800) 852-3416 or consumerservices@ins. n h .gov https: //www. n h .gov/in su ranee Like us on Facebook: www.facebook.com/NHlnsuranceDepartment Follow us on Twitter: .@N_HlnsuranceDept 
	Confidentiality Notice 
	This message and a;iy attachments are from the New Hampshire Insurance Department and may contain confidential, privileged or other information that is exempt from disclosure under federal or state law. The information is forthe exclusive use of the intended addressee{s). Please notify the New Hampshire I nsu ranee Department immediately at (603) 271-2261 or reply to m 1chelle.c.heaton@ins.nh.gov if you have received this email in error and delete and destroy all copies ofthis electronic message and any att
	EXHIBIT B
	The Source You Trust About Us I Careers I Contad Us Learning Cente1-! Log In ! My Profile T Data Industry Residual Un derwriti ngAge nts/B roke rsl nsights Reporting Information Markets 
	Assigned Carrier Perforrnance Standards (2009 Edition)
	LAUNCH ► 
	e Assigned Carrier Performance Standards provides policy issuance and service level requirements for assigned carriers in the residual market. NCC l's Performance Standards apply on a national basis, with some state-specific exceptions, in all NCCI administered Workers Compensation Insurance Plan states, and are effective January 1, 2009 for new and renewal assigned risk policies. Available only online at ncci.com, these Performance Standards will help ensure that assigned carriers provide residual market e
	htlps://www.ncci.com/ServicesTools/Pages/ACPS2009.aspx 
	EXHIBIT C 
	THE STATE OF NEW HAMPSHIRE 
	CHESHIRE, SS 
	SUPERIOR COL7'T 
	COLONIAL GREEN PRODUCTS DISTRIB!JTORS, LLC 
	V, 
	THE CINCl'!l\ATI INSURANCE COMPA?\Y 
	Case 'lo, 213-20 l 9-CV-00277 
	DEFENDANT'S SUPPLEMENTAL RESPO1'SE TO PLAINTIFF'S FIRST REQUEST FOR PRODUCTION OF DOCUMENTS AND THI!\'GS 
	Defendant, Cincinnati Insurance Company and Defendant in Counterclann, Cincinnati Indemnity Company (collectively "Cincinnati"'), for their supplemental answers and responses to Plaintiff's First Request for Production of Documents, states as follows: 
	GENERAL OBJECTIONS & RESPONSES 
	l. Cincinnati objects to Plaintiffs First Request for Production of Docmnents to the extent they seek to expand Cincinnati's obligation beyond the scope of pennissible discovery established by Rules 35, 36, and 44 of the Ruks of Superior Com1 of the State of New Hampshire. 
	2. Cincinnati objects to Plaintiffs First Request for Production of Documents to the extent that they call for information protected by the attorney-client privilege, the work-product doctrine, or any other applicable privileges or exemptions in that, as such, they exceed the scope of pennis.sible discovery, and the lnfonnation sought will not be provided. 
	3. Cincinnati objects to Plaintiff's First Request for Production of Documents to the extent that the information sought would be inadmissible at a trial and to the ex.tent they do not appear reasouably calculated to lead to the discovery of admissible evidence. As ~uch, they exceed 
	the scope of permissible discovery, and the information sought will not be provided. 
	4. All information and documents provided andlor nrnde available for inspection and copying in connection with Cmcinnati's Answers and Objections to Plaintiffs First Request for Production of Documents are provided and/or made available for use in connection with this litigation and for no other purpose. In producing documents and information responsive to Plaintiff's First Request for Product10n of Documents, Cincinnati does not waive its right to assert objections tu the admissibility or use of any of tho
	5. V/hile Plaintiff's First Request for Production of Documents contain vague or ill-defined tenns, Cincinnati has nonetheless sought to respond in good faith based upon its reasonable understanding and interpretation of Plaintiff's Requests. Cincinnati reserves the right to revise, correct, add to, supplement, and clarify any of its responses or objections. 
	6. Cincinnati has set forth such objections as are apparent at this time based upon its understanding of Plaintiffs First Request for Production of Documents. Cmcinnati reserves the right to assert additional objections, including but not limited to those based upon undue burden, which may become apparent in the course of providing and/or making available for inspection and copying infonnation and documents to Plaintiff. 
	Subject to and without waiving its general objections, Cincinnati responds as follows: 
	SPECIFIC RESPONSES TO PLAir,iTIFF'S FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 
	24. Please produce all contractual agreements, including but not limited to any affiliation agreement, behveen Cincinnati and -:\'CCI that allows the use of any NCCI materials for commercial purposes. 
	Response 
	Objection. This request is overly broad, unduly burdensome, unlimited m time, and seeks information that is neither relevant to the subject matter of the litigation nor likely to lead to 
	the discovery of admissible evidence. Subject to and without waiving the foregoing objections, Cinc1miati responds as follm.vs: Cincinnati has no such documents. 
	Supplemental Response 
	An Affiliation Agreement has been located and will be produces subject to the entry of an agreed-upon Protective Order, a proposed copy of which was forwarded on August 21, 2020. 
	Defendant, Cincmnati Insurance Company Ry its Attorneys, 
	Figure
	Bethany P. Minich, NH Bar:\l"o. 265413 m imch@li tchfi eldca vo. com Litchfield Cavo, LLP Six Kimball Lane Lynnfield, MA 0 1940 (781) 309-1500 
	April 5, 2021 
	CERTIFICATE OF SERVICE 
	I, Bethany P . .Ylinich, hereby certify that on April 5, 2021, a true copy of the above document was served via electronic mail to: 
	Gary S Harding, Esquire Bernard & Merrill, PLLC 814 Elm Street .Ylanchcstcr, NH 03101 
	Gary@Bernard-Merrill.com 
	Figure
	Bethany P. Minich 




